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Today, I will talk about the basic knowledge
required to study the laws of a nation and later

on the modern Japanese judicial system.

What is your image of the law or studying

law?

Some of you might think of particular laws,
such as the Constitution, the most important
law in Japan, since it stipulates human rights
such as the

and national organizations

government and judicial system.

Others of you might think of Civil Laws,

regulating the rules of people's relationships.

Some of you might think of Criminal Law too.
Criminal law states a catalogue of crimes and

the criminal punishments for each.

We also have a Code of Civil Procedure and a
Code of Criminal Procedure.

The Code of Civil Procedure prescripts the
procedural regulations of the civil courts based
on Civil Law and other related laws.

As for the Code of Civil Procedure, the Code of



10.

11.

12.

13.

14.

15.

16.

17.

Mo CTHRET D EXDL— L% RE LT
I/\\i—é—o

TR B oo, EURRICHET AL
— A EHE LR e T, TR &iF
tET,

HE 6 DB b 1< & LD B
VESE

BRI, TEARES, > 0 EESH A7

520F5

s 18 Nle i&bt%@%Fﬁ&J&w
WET, RIESb oL I,
w5ar$&@e@% cH 1 6 SO
LSBTk G550 TTR, ko TR
Ezn B b < S ADERERR - TV
E, e bR IR o S ¢
B Lcv sl v FAEIo 20005051
. 185 bOEAR - TVET,

botB DEREBETVBE LB L DY

£
BESONEZ T TEAs L TEE

FOTHEND T BRI > THTLE

W,

ES AR micen . 5Y 2

EFREHOFAIT. 2 omot$¢®w<oﬂ

A OET

EF5Y> [E3:Y ?520 TAZEDS

HEEIC mf%é:&@@ﬁ\%ﬁ%ﬂ%
LTWBAEbRE s E 2 s m, L

(A3 SN IEA N . FAEA

ZER A ETORATIHED X O I

NEOh, LSz e bR, tok
2. o0 oo ERERTE L ERI L Y
HEcy, LivL, ZhitdBiEEn s e
i D E A, BED I, Iz B <
DSBS 0 £ T,

t?ﬂ
7= &z

NS N0 N 1]

<_
§
N

i

IOTERR L N Rn 0 £
MELIEL S b B_EMD LN 2 Lo [1E
Ll bva m b R EER LTS

10.

11.

12.

13.

14.

15.

16.

17.

88

gdoo0oo0ooooouooooo
00000 Nagoya University 2010

Criminal Procedure prescripts the procedural
regulations of the criminal courts based on
Criminal Law and other related laws.
These five laws mentioned above together with
the Commercial Code are collectively known as
the Six Major Laws.

There are many laws besides the Six Major
Laws.
One of the books outlining the Six Major Laws,
the 2009 edition of "Pocket Roppou" published
in Japanese,

which many law students at

Nagoya University use, contains 185 Acts.

There are also booklets available containing
more Acts.
You can find them in the faculty library, so

please look for them later.

Law students study such kinds of laws, the
ideologies behind the laws and the judicial
precedents.

In the Faculty of Law, you can not only study
these Six Major Laws, but also several more
specialized subjects such as Legal Philosophy,
Sociology of Law, and

Legal History

Comparative Law.

Legal Philosophy helps you to understand what
the laws legislate and how they function in

society.
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In Sociology of Law, you will learn how the

laws affect society and human actions.

Legal History will make the historical
background of laws clear.
In Comparative Law, you will compare the laws

in different countries.

I think you now have some idea of the various

fields in jurisprudence, and before you
specialize in a particular field, you will need to
study the  historical  background  of
jurisprudence and the position of Japanese

jurisprudence in it.

So, let us begin the lecture for today.
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Japanese law had been influenced by the law of

many countries, including China, France,
Germany and the United States.

The exact nature of the similarities depends on
the situation.

Some countries were forced to transplant their
laws with new ones following wartime defeat.
Sometimes countries have just referred to the
system of laws from abroad when drafting their
own laws.

As many countries follow the same kinds of
methods, we can categorize the laws in world into

several groups.

One way to categorize them is by common law

and civil law.

Countries with common law include, most
notably, the United Kingdom and the United
States.  Those countries which were once
colonized by the U.K. also have common law.
In Japanese, we call common law "eibei-hou".
In contrast, European countries such as Germany
and France have civil law, "tairiku-hou" in
Japanese.

Other than the influences from these countries,
Japanese law was also influenced by Chinese law

and Islamic law.
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There is much more to study on this in the field
of Comparative Law, but I'm not going to lecture
on this today.

In general, it has been said that the laws enacted
after the 18th century were influenced by either

common law or civil law.

So, we will focus on common law and civil law

today.
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In Japanese, common law is written as KA,
which as you can see from the Kanji means

British law and American law.

It involves common law in a narrow sense and

equity law.

If you imagine that there is broad common law, it
would include narrow common law and equity
law.

The narrow common law is based on the British
traditions, customs and precedents in the Middle

Ages, more than 500 years ago.

The British King drafted common laws based on

these traditions, customs and precedents.

These traditions and customs were valid only in
certain regions, but common law did cover all the
areas of England.

law was created

Since the through the

development of customs and laws, it is
sometimes called the General Convention of the
Kingdom, which implies that the King permitted
it to be valid in all areas of England.

Let us examine common law in detail.

People living in England before the 5th century

lived under Original Law.
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However, the Anglo-Saxons invaded England,
ruled over the indigenous people and spread their
customs and conventions from the 5th to the 11th

century.

These conventions affected common law.

There was no absolute authority in England even

in the 11th century.

Although there was a King, he was not the
empowered person.

However, in 1066, a baron in France, who
became William I conquered England.

William 1 and his children came to rule over

Normandy, formerly ruled over by England.

However, William I and Norman France were a

minority compared with the much larger
population of England.
To compete with such a population, William I had

to cooperate with the other barons.

What he had done was to establish a court system

based on customs.

The courts went around the regions that the
barons controlled, and was called the circuit

court.

At that time, the King also circuited with the

court to show that he had a good relationship with
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the barons.

From 1154 to 1189, when Henry II was king,
judicial power strengthened and the King's courts
got the edge on the barons in the different
regions.

The King's courts resolved quarrels in rural areas
and this system played an important role in the

diffusion of common law.

By "quarrels", I mean struggles regarding the
rights of the people, especially those struggles

protecting the barons.

It is with such a background that you can now
understand that common law is the law that
protects and guarantees human rights.

However, you have to keep in mind that rights
written at this time meant mainly the rights of

barons, magnates and persons of rank.

For example, England established the Magna
Carta in 1215.
It limited the authority of the King, so this

became a significant law in world history too.

The Magna Carta distinguished the rights of
barons as well as the rights of the people,
although it placed emphasis on protecting the
rights of barons.

You might think the Magna Carta is not an
important law, but if we refer to the historical

background, it did make noticeable progress.



30.

31.

32.

33.

34.
35.

36.

37.

38.

39.

40.

VEVE

0k, am$<gwtof %%@ékﬁ
P2 3w &5 . BkE i< o
Ko OFERIH R L X 5. LB sl
BOTTR. ZHICHNTIE. = 2 THREEL
HAD FHA,
b oD IIATF 4 —ICHEEBLEL &
5,
TIATF 4—E, TEY - m—EFROL T
AToL BIVE L, TFR, =747 4 —
E, 2w - n— R CESD EHA,
LA, %%i%m%ﬁm@oibko
& Ebbtiai\:%/ 7— i%
@ﬁﬂmﬁ\%m@ﬁ%@&cbt 2o T
BHzvaiicocbnELE,
<, oA, MEvHY E LR,
reziz, BHoFgesBEcLEL, %
. WEERIRGF T2 - L scx i,
Bz encannr—anccs
. LEbRTVET,
SEL - B THERHKT DT ERTERNE
Y EN %@ﬁk%@ 1 AThD F%%ﬁ%ﬁj
WA FE 5. 2o FERE BRD E
A VAR
S OREFC LD Hl < S ABE T,
BHINT, CXEOBRTIAT 4 —TF,
SEy - n—ifRT, RET, Bl -7
TIAT 4, Kl Kx D& e,
2y m— S EOEE LTRE LT
WX E L7,
ZDXEHIT, a®ryeu—¢xz AT 4 —IT,
HoicHeds . Bodsiikcssoc
+,
n%y-m—&l74?4~m\ﬁ;®§k
L. L#L%w%ﬁ%%of%im,%%b
TxFE LA BAETE 2000 E & Tk

30.

31.

32.

33.

34.
35.

36.

37.

38.

39.

40.

96

gdooooo0ooooooooboo
00000 Nagoya University 2010

The movement to protect the rights of every
person then began about 500 years after the

Magna Carta was adopted.

Let's move onto equity law.

Equity law is different from common law, but

they are deeply related.

As I mentioned above, common law was drafted
in the process of the King's courts issuing
judgments based on the customs in each region.

However, there were some problems with it.

For example, the process was complicated and
there were some cases for which the courts could

not provide relief legally.

Therefore, a new method was adopted. The
Lord Chancellor, the second highest ranking of
the Great Officers of State, individually helped
those with grievances.

The collection of judgments that the Lord
Chancellors put together comprises equity law.
Compared to common law, equity law was fair
and flexible and so it was supported by the people

and developed as common law did.

So, in essence, common law and equity law

served to complement each other.

Common law and equity law were adopted with
this already deep relationship and developed as

different laws.
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Let's examine the differences in common law.

The characteristics of common law are
three-fold: first, it aims to protect against
invasion of rights; second, common law was
composed of a collection of precedents; and third,
the form of law was unwritten, that is, unwritten

law.

Please remember these three characteristics so

that you can compare common law with civil law.
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5 10.

Japan transplanted laws from European
countries, such as France and Germany, in the
middle of the 19th century in order to draft

Japanese law.

So, what were the laws in these countries,
namely, the civil law, about?

Let us talk about ancient Rome, because Roman
law is the origin of civil law.
Rudolf von Jhering, a German jurist, said that the
Roman Empire conquered the world three times:
first by war at first, second by the Christians, and

third by Roman law.

The origin of Roman law was Lex Duodecim
Tabularum and it developed as the Roman
Empire developed.

Roman law is private law stipulating the rules
between people, such as the rules to close a

contract.

On the other hand, the Constitution, which
represents public law, regulates the rules between
state and nation.

Roman law lost its effectiveness along with the
fall of the Roman Empire.
However, a university in Italy, The University of
Bologna, began to research Roman law in the
12th century since it was the most advanced law

even in European countries.

This university was a pioneer in the research of
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Roman law.

Research on Roman law later spread to France
and Germany and these countries arranged their

system of laws by absorbing other elements.

This is called civil law.

The process of civil law codification played a

significant role.

Codification is to redact several laws, arrange

them and compose a code.

Famous codes are the Napoleonic code adopted
in the early 19th century in France, and the civil
code of Germany in 1900.

Up to now, you may notice that there are three

important points concerning civil law.

First of all, civil law is statute law so it provides
opportunities for people to prevent problems from
occurring, whereas common law only deals with

problems after they have occurred.



18.

19.

20.

21.

22.

23.

24.

25.

ﬁ

3 ANl

Ho i WERE e sA BT oy 18
<=L

FA

o, HikhniHobnr siBsz-1
DT LT, KRR 7 2 e
Lt%@E\

AN P G 400&0@
ﬁ# F%ﬂt<éh%iofw~wcﬁé
(/)7%3%;!&7?5 5‘6;/1/—/1/75%%( %2@%} 5
O LoDRAIHET 2 OB IEEE, L)
:&f?
o REERE. T
BN RDT, Y58, B
N7EERE. L9 e T

r{
Cal

A

(_\
\J/

YREomAET 5 L 21
> (ALY

VD= L ETRALR L EVE LR, e,
%#nt&® &%Fﬁiﬁjkwwiﬁ

FEeYE s, RLEE-< 201E, e 2L

EWNEA

CHIE. 1 ot RUEAERcxany 22

5#\&w9_&ﬂﬁﬁbfwi¢
RHE R, B0tz

CYY YN R TR A YoY
wakeRichgses o ba L
5. B2y sXalocLenET, ©
Fanh. RHESESHET AR 2 Lk
Sl BRI S Am b a R, BHE
HEE BN TH B &0 I LA
BN, EWH Z LI LD TY,

— _ EWEADA  ES5YD
TT7ADETEST AF¥ 2

U]}

%%63?%6J&%wfwiTo

, SVHANA VAL <z &5
ZOXDICEAENMEHTERVETIEE 25

HEoficr<sinrtr® ks
o EzoncunET,

27 -

101

G x5 1.

CEanTuan 20

cHHELT, 28

—i3 TECHIE A 24,

gdooooo0ooooooooboo
00000 Nagoya University 2010

Second, common law redacted many concrete

precedents, but civil law prepares abstract

stipulations.

And third, common law consists of collections of
many precedents, while civil law drafts rules
from the beginning and judges utilize these in the
courts.

Finally, since civil law needs codification, it must

be statute law.

Why do you think there are such differences?

It depends on the ideology of whether they could
believe judges or not.

To prevent the arbitral resolution of judges and
make judges follow the rules, the people prepared

many provisions in the laws.

Montesquieu, a Frenchman, wrote that the judges
are the mouth of the law.
As you know from this, countries rarely believe

judges tend to draft many provisions.
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We now understand the difference between
common law and civil law.

So, I will move on to talk about Japanese
jurisdiction and the position of Japanese
jurisdiction.

The reason why Japan transplanted European

laws was to amend unfair treaties.

So, Japan began to transplant laws from France
and Germany in sequence, sending students to
Germany, France and the United Kingdom to
study their laws, and inviting foreign lawyers to

Japan and asking them for help with the drafting.

Transplant here does not mean to translate French

and German laws to Japanese.

Sometimes Japan modified the laws to recognize
Japanese values and it redacted the applaudable

elements.

Therefore, civil laws established in 1898 are said
to be based on German law, but actually it
involves essentials from French and British
ideologies as well.

Yet, we still have the Japanese value that a man is

the most empowered person in a family, because

the laws followed this Japanese value at that time.
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The Constitution was adopted in 1880, civil law
was enacted in 1898 and criminal law was
established in 1907.
So, finally in 1911, Japan could amend the unfair
treaties.

Even though Japanese law was influenced by
many countries, the most influential country was

Germany.

Therefore, we can recognize that Japan has a

strong characteristic of civil law.

The background to this is the time taken for draft
making.

Common law required a long drafting time since
it is composed of many precedents, whereas civil

law need only prepare the drafts.

During the 19th and 20th centuries, Japan
transplanted civil laws.

So, does Japanese law still emphasize civil law?
The answer is no.

In the middle of the 20th century, Japan

experienced a second phase of legal
transplantation.

This occurred in 1945, after its defeat in World
War II.

The United Nations dominated Japan and

undertook drastic reforms to democratize Japan.



20.

21.

22.

23.

24.

25.

26.

217.

o, BRI,

MLVE L SWFALL

7y B Hiier v
%A%&Ebtb\ﬁ%ﬁ®%§%g
L%

%ﬂ%%hbt@ EES
CHit e 2 o el w1 v

T\ 72{731,5&@0)“(?“# 1946
ARSI, 7 AV H0PE
<

ITAIES

£J;gﬁ%m’
~3

DM, VD & 9:
&f%ﬁ%@%ﬁMﬂ%%#
L. 74U 5T, 5@%%%&%«5_
LRTEET,

BRG. 7 A B e 5, ERo sk
RE~2 - L mTxET,

F. 19455 £ 0 HRICHC B Hh
DI, B U0 R BT DA, iRy a
DERE, T AU HEoEEEZ TR,

<I=< Iz

?mlﬁfiﬁ%

cokoic. 2Bk x AEoME . T
AU BDE. FREOE R = E LT,
< oT, B BAOEL, KL

L Hk
BT 7 kE5 Dk
MCxET,

Exm%x JTnD

—F (Keywords)
¥5 Ly 9% B ‘ .

e 2F ATy R e Rx—T g
\_<!T/‘u(‘i;) jl /\/],._._/\: 0
=] 55 . J&%%Eﬁﬂ

20.

21.

22.

23.

24.

25.

26.

217.

105

gdooooo0ooooooooboo
00000 Nagoya University 2010

In the legal field, it dealt with legal amendment of
significant laws such as the Constitution, Civil
Law and Criminal Law.

The Constitution, the highest law, was affected

largely by the United States.

For example, it prepares 1% & % A fill (judicial
review), checking whether laws have breached
the Constitution or not.

In civil law, special courts or special
organizations investigates it in many countries,
although courts allowed to

ordinary are

investigate it in the United States.

In the same way, Japan permits ordinary courts to
have such authority.

Besides that, several laws that were established
later than 1945 were affected largely by American
law, such as the laws regarding business and the
commercial code.

This second legal transplantation was thus
hugely influenced by American law and common
law.

Therefore, we can conclude that the Japanese
judiciary was affected by both civil law and

common law.
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