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1. In this section, I would like to talk about the
Japanese judiciary.
2. The Judiciary is one of the three important roles

played by national organizations-these roles are

Legitimacy, Administration and the Judiciary.

3. Legitimacy drafts and redacts laws.

-

Administration has the role to provide services to

the nation according to the law.

5. And the Judiciary decides which party's
allegation is true and whether punishment is to

be handed out or not.

o

This will take a while to explain, so I will
mention it briefly here, only to be able to
introduce the Japanese court system, which I will

focus on today.
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7 s, B 5. fiafEnf o 57 x 7. So, I have just said that the Judiciary functions
[l $’5$L 2 hL\L“C %x . E _%ob v, when some problems have occurred and a party
I‘:’ﬁfﬂ'ﬁh%}j‘ = %b vE L7, makes an allegation: it seeks to determine the

truth, decide which party true is, decide whether
the party should be punished or not and so on.

8 j%%d)%’(‘ FD L9 72 75; LTCWAhmix 8. Then who is working to do such a job for the
oL ron Crown?

9 i, %@lil‘f%*“( HY . jﬂz#:lj E‘. ’Cd‘ 9. The answer is the courts and judges.

10. [:EILM :é%[{ﬁ%\ﬂ;%;j [T %iff}% j:;%,:;'—j 10. Article 76 of the Japanese Constitution stipulates
%@ﬂ%*%é()\&i@@ EDAHLZAITED § o: that all judicial power should be under the lower
4 % M%ﬁ%éiﬁﬁu }Ej‘ 5 & jﬁ /l: LTWE courts established by law and the Supreme
S Court.

11. %3 ] H% £7 E‘?H‘Z)%% 3‘jﬁi: s‘%o  11. This implies that courts hold judicial power and
WhH, EWHDTT, authority relating to the judiciary.

MEAL X

12. TI Mo, /\ El X, B ZIKOD%HJJHT ZHoOWTE 12. Therefore, I would like to introduce Japanese
FELLEVEENET, courts today.
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T TIL, E Zli@jﬂiiﬁfbﬁ OD\TOD:}EO% Y I will start with the sorts of courts that Japan
=3 E@i%)]&: T'El'izlz&:cj: E‘A/fcc%jb‘agflljvﬁﬁyji‘ has, then with the people working at them and
D DD fg%%%b LT, %0)%“@\ FnF lastly cover the jobs that they perform at the
ﬂ@%iﬁﬁf Ehf£vkkﬁ§l?éj]6b\fb\é@7bi\ courts.
LAR{ERE LT 200, 1IconT, B
LT2Z&ICLET,
E3NEN M'{%%ﬁ’(‘ HELILD, 2. First, let us refer to the Constitution.
KZE|IM :(%55%76%”’“11E X, 4T %if [;Fé 3. Paragraph 1 of Article 76 of the Japanese
1. %Eﬁz; Itl FL Ck()\{i%%@ ;1:25?) HEZAIZKE Constitution stipulates that all judicial power
g&j%jj‘ % EF%%?;L IWJV }E,j‘ 5, | & ﬁt 2 L belongs to the lower court established in order of

Ew e the Supreme Court and law.
%ﬁ"]ﬁ&i\ ;Et'i,:;ﬁjz; [il _Lﬁfg/) R I—JEE} 4. This means that the Constitution decides the
i) focn —é,? %zl;l ﬁfgo < Ao, Supreme Court and at the same time, the kinds
I{h@a:%:é LTW5h, iﬁﬁ?f@?j@b mEWE L% of courts existing in Japan should be decided by
STWNLHDTY, law.
Z @%fa@iﬁrﬁaﬂl L7=23»> T, %&iﬁﬁw{h Lyy b By following the provision, the Court Act
9) 7 5%%@3:\ f%’%?iﬁﬁu IR T?ﬁ&j%%zi _Lﬁ established four types of courts: the High Court,

F’%a%/v ) Z”if"%* 1N [ tj‘}éiz%gmlljvfbﬁ IR AN) the District Court, the Summary Court and the
s 2 >< v £ L1 Family Court
(ME?&: —éﬁr% = ﬂf:é EEQ%C&I%VFL)% L /2\39@1 .5 6. Alongside the Supreme Court, there are
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therefore five kinds of courts in Japan.
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There are only these five types of courts in
Japan.
We have neither constitutional courts, which
judge only cases relating to the Constitution,
administrative courts which judge cases relating
to administration nor military courts which
judge cases relating to the military.
The Japanese Constitution, Article 76, Paragraph
2 prohibits the establishment of special courts,
where a court judges some specific people and

specific cases.

So, it is also prohibited to create these courts
arbitrarily, but the exceptional case is the special

court stipulated in the Constitution.

For example, there is an impeachment court to

deal with judges acting illegally.

To put it the other way, it is possible to judge
the same case within the same series of the
Supreme Court.

For example, the Family Court is the special
court which judges juvenile cases and cases
relating to family matters; however, this is not
defined as a special court, since plaintiffs can
appeal to the High Court when they think the
resolution is inappropriate.

Then, it is possible to make a charter dealing the
specific cases for the District Court and High

Court.
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15. 7= & 213, %%if”“ Oz, BEEMHFIF A 15, For example, we can make several charters

iéﬁ:ljj‘ % J[S ﬂﬁl i&%ftl:f_ 75;‘;; \[‘j:l 193 girg\ dealing only with civil cases, criminal cases, and
gmﬁf%}ﬁ: Y3 %_‘»%a 45 %B oL AT L, administrative cases.
T& %7,

£ &% W TSN EFEALL

16. ZoHEL . mE#EFHpT & H L7 —7D E{J 16. This is because these courts belong to the same

WA

WChdbrEEXNAETT, series of the Supreme Court.

17. 2005%6: ﬁﬁf é;%iﬁ)ﬁmﬁg 74 17. 1In 2005, a charter dealing only with intellectual
YAV FaT I TaNT 4 - T4 b property rights was made independent and
(intellectual property right) . g E F;?J[fé formed the Intellectual Property High Court.
ﬁﬁ%%%#éﬁﬁﬁ%bf\%m%ZE%

shEALL
AT A TEE LT,
TE & MEAL X LoEr)y 25&5

18. — o» %DE!’JEaL F£ ,}%H; FHHPFT & . B &4 18, Even though it was made independent, there

ié!ﬁ:lj fﬁO)jZAB’C »H0 . %::%ai:/lj Fﬁ Lk H V7% have been no problems since this Intellectual
— 7D q: WZHDHDT, F‘u‘/ﬂ%ﬁ AR % z 5 Property High Court is also placed in the same
NTWET, series as the Supreme Court.
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We will now examine each of the courts in turn.

Let's start with the Supreme Court.

The Supreme Court is the only court established
by the Japanese Constitution and it is located
above all other Japanese courts, so that there is

no Supreme Court besides the one in Tokyo.

No-one can appeal the decision of the Supreme

Court.

Appeal means to bring the case to the upper
courts when the plaintiffs are unhappy with a

lower court's decision.

The Supreme Court is comprised of the Chief

Justice and Supreme Court judges.
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Article 5 of the Court Act stipulates that the
Supreme Court is composed of 14 judges, which
means 15 judges altogether when added to the

one Chief Justice.

So, who do you think they are?

Article 41 of the Court Act stipulates that
Supreme Court judges must be over 40 years old
and have deep insight into and a discipline of

law.

Having a discipline of law means to have a

logical way of thinking.

Article 41 states that at least 10 among the 15
members must be law professionals, such as
judges, prosecutors, attorneys, professors and
associate professors, who have more than 20

years' experience.

Put another way, there can be up to five people
who are not law professionals if they have a deep

insight into and a discipline of law.

This is to reflect the opinions of people from

various backgrounds in the court's decisions.

Therefore, judges from lower courts, prosecutors,
attorneys, administrators, ambassadors,
university professors and many others can be

selected as judges of the Supreme Court.
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For example, in 2009, the 15 judges were
composed of six judges, two prosecutors, four
attorneys, one administrator, one ambassador and

one university professor.

Do you know how they are selected?Article 79
of the Japanese Constitution stipulates that the
Supreme Court judges will be appointed by the

Prime Ministry.

The Chief Justice will be appointed by the Prime
Ministry and assigned by the Emperor.

Paragraph 2 of Article 6 of the Japanese
Constitution stipulates that the Emperor will
assign the Chief Justice based on the
appointment that the Prime Ministry decided
beforehand.

between

So then what 1is the difference

appointment and assignment?

Appointment means to decide who will be the

Chief Justice from among several nominees.

Assignment means to makes somebody take up a

certain position.

Therefore, in this case, the Prime Ministry
decides who should be Chief Justice and the

Emperor makes the person Chief.

However, the Emperor cannot refuse the person

appointed by the Prime Ministry.
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Why is this so complicated? You might think it
is better that the Prime Ministry assigns the

person to be Chief Justice as well.

The reason for this is the same as the system of

assigning the Prime Ministry and the

Representative of Administration.

The law states that the Prime Ministry appoints
the Chief Justice, but in practice, it decides the
person in cooperation with several related
parties.

The Chief Justice tells the Prime Ministry who
should be the next Chief when he retires, and this

person is then appointed by the Prime Ministry.

Sometimes, the Supreme Court, the Supreme

Public Prosecutors' Office and the Bar
Association recommend a certain person for

Chief.

This is not stipulated in law, but it is a custom

that they follow in deciding the Chief Justice.

There is a system of check of the Judiciary for
the nation. Article 79 stipulates the national

review of the Supreme Court judges.
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These judges must refer to the national review at
the first Lower House election after they became

judges.

The national review is the system whereby all
votes reflect an opinion of the selections made

for Supreme Court judges.

If the majority of votes indicate that the judge is
not suitable as the Chief Justice of the Supreme

Court judge, the judge will be fired.

Supreme Court judges have to undergo national

review again when they have 10 years'

experience as a Supreme Court judge.

In this way, the nation can check the Supreme

Court judges.

However, no judges have been fired by this

system to date.

So, some are critical that this system does not

work.

As 1 mentioned before, there are 15 judges in
the Supreme Court, but it is not always true that

all 15 judges make decisions together.

The Supreme Court is divided into the Grand

Bench and the Petty Bench.

In the Grand Bench, all 15 judges make decisions
together, but three Petty Benches each consist of

five judges.

Many cases are dealt with by the Petty Bench,
but significant matters, such as cases deciding
whether laws and adjuration is against the
Constitution or not, must be dealt with by the

Grand Bench.
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Besides the Chief Justice and judges, there are

many officers.

One such Officer is the Supreme Court

Examiner.

They are selected by people certified to be judges
and they collect information and research about
doctrine and authority to help the Supreme Court

judges to arrive at decisions.

There are other types of officers too.

The Supreme Court as the top of Japanese
judicial organization has other responsibilities
and powers, such as having the authority to

oversee the administrative issues of the courts.

It also runs a library and the Legal Research and

Training Institute, where paralegals study.

There are many people working at such
institutes.
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Of course, there are conditions for appealing;
these are when the resolution of the lower court
was different from the resolution previously
decided by the Supreme Court; when there are
mistakes in the interpretation of the Constitution
used in adjudication; when there are several
breaches of the Constitution and so on.

Why are there such restrictions?  This is
because it is difficult for judges to deal with

many cases of appeal.

Judges are so busy that it has been said that
every Supreme Court judge deals with almost

400 cases per year.
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Therefore, the number of case eligible to come
before the Supreme Court is restricted, creating
a situation where the Supreme Court judge is not
too busy What does "breach of the Constitution"
mean?

It means an unconstitutional matter.

Constitutional review is the process whereby it
is judged whether the matter is against the

Constitution or not.

The Japanese Supreme Court has the authority to
conduct a constitutional review.

Article 81 stipulates that the Supreme Court is
the court of last resort, deciding whether all the
laws, orders, regulations and appointments are
true or not.

The phrase the "court of last resort" implies that
there are no further upper courts, so no-one can

appeal its ruling.

The Supreme Court is also referred to as the
Guardian of the Constitution, since it has the
authority of constitutional review and is placed
last in the series at the top.

However, it is not so often that the Supreme
Court reaches a decision that resolutions are
unconstitutional.

It has been 60 years since the Supreme Court
was established in 1947, but on only eight
occasions have the judges determined the law to
be unconstitutional.
Before finishing my introduction of the
Supreme Court, I would like to mention judicial

administration.
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Lﬁi?ﬁ%ﬁf el = N el o = N /ﬁ%}?ﬁﬁ) ;ﬁfﬁ% L-C 16. This is the authority to regulate the rules for
WAL U\ﬁ;ﬁ\@ uFF @%f},ﬁo %@iﬁﬁbﬁ |§<]L 4;: D inside of courts and any court procedures except
N—LHE LA %@Eﬁ“(j‘ those stipulated in law.

i ME%77L“7®§E§% LCWE1, 17. This is stated in Article 77 of the Constitution.
Fns, 'ili%ﬁyz %&#J %@ﬁ:ﬁ% % j%‘gmé L7 18. Also, Article 80 stipulates the authority to
n. 3‘&% b;;*a) %iﬁ“—”@éj iglﬁ% L7z appoint the lower court judges and court
s ey, o, B S0 L nliE L officers.

WET,

Finb, ﬁ(ﬂ“ H %‘XL#IJ Fﬁ b; j‘é%—éﬁéb\ < 19. Moreover, the authority involves the right to
5129 B M % Z 5 e X :%M 7833?/\ -0, remark on the occasion of the government
H 5o %E 9 fﬁ ) ﬁxﬁ% bW B discussing the budget and of deciding the
%éﬁé 5 ETT, allocation of certain budget.

i, E%‘ﬁﬁzl/g L E%ﬁ@%lggﬁi gjrﬁé L 20. This is stipulated in Article 18 of the Public
TWET, Finance Act.

NSRS f:%gﬁcj\ iijﬁ:lj Fﬁ(‘ 172 <, Lni 5 21, In Japan, the Supreme Court has such authority,
753‘]:% S>TUWA5 [FH i HdDHDTT N, (EHz[/: whereas in some countries it is held by the
;E% ;}ﬂ%j:/lj);ﬁ 753}‘# STWET, Ministry of Finance.
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However, there are rare cases where the High
Court functions as the first trial.

This occurs as stipulated in law.

For example, Articles 203, 204, and 207 of the
Public Office Election Act stipulate that case
concerning elections should be judged in the
High Court first. Election usually entails
problems of inequality.

Election usually entails problems of inequality.

The Lower House election decides 480

members; 300 members are elected by the
system of choosing one member from 300

districts.

The district areas were decided by law.

If we look up the cases pertaining to Lower
House election in August of 2009, we can find
big gaps between two of Japan's districts.
There are about 480,000 qualified voters in
district four-Chiba prefecture-which had the
On the other hand,

highest numbers of voters.

district  three-Kouchi  prefecture-had  only
210,000 qualified voters.

The former area has almost 2.3 times more
voters compared with the latter area, even
though the members who win the election will
hold the same authority.

Any person who thinks these differences must
be corrected by law must approach the High

Court.
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The District Court is placed under the High

Court and above the Summary Court.

Again, it has many judges and court officers.
For example, Tokyo District Court has 520
judges and 1905 court officers, since it is the
biggest in the country.

On the other hand, some district courts have
only 20 judges.

Instead of having a chief judge as exists in the
Supreme Court and High Court, there are heads
of District Courts.

They are assigned by the Supreme Court.

Now, let us talk about the judges.

In Japan, people have to pass the bar

examination to become judges.
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People passing this examination study at several
practice offices such as the Legal Research and
Training Institute, courts, prosecutors' offices
and lawyers' offices, and lastly they take one
more exam.

The Supreme Court appoints the candidates

from them and the Prime Ministry assigns them.

They initially serve as an Assistant Judge,
having several limitations on their role, such as
being unable to conduct court by oneself or to

become a presiding judge.

They become judges once they have served as

an Assistant Judge for more than 10 years.

It is normal for assistant judges become judges,
but there are some other ways to become judges
too.
For example, prosecutors, attorneys, legal
professors and assistant professors who have
more than 10 years' experience can also be

judges.

This is stipulated in Articles 42 and 43, so please
look these up later.

Usually the District Court is conducted by one
judge.
However, if the matter is a significant issue,
such as a murder case or appeal case against a
Summary Court resolution, it must be dealt with
by three judges.

In general, the District Court is where the first

trial is held.
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For example, you can go to District Court for the
first trial, the High Court for the second, and the
Supreme Court as the final court.

You can also go to the Summary Court first, the

District Court second, and the High Court last.

Regardless of the type of appeal, a decision can
be received for a maximum of three times from
the courts.

Today, I introduced the Japanese Judiciary to
you.

What do you think the differences or similarities

are with the judicial system in your countries?

Why do these exist?

Please take some time to think about it after this

lecture.

So, this is it for today.

LEd, 271, BURIC L > o smb

o, o ET,

¥ 2] L&



gdoo0oo0ooooouooooo
00000 Nagoya University 2010

SNE—ENB VDB T, | LR LT, “o0FEERA LT ET, 2 LT PRIt LTh,
B, Flle Lol shiuado sz raicazwa, | LrbooREchsmLrRRZZT S
ARV, LD T L 2R LThET,

85



86

gdoo0oo0ooooouooooo
00000 Nagoya University 2010





